
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
                                                                                      CASE NO: PFA/GA/962/99/SM 
 
In the complaint between: 
 
R SCHNEEBERGER Complainant 
 
and  
 
SOUTH AFRICAN INSURANCE ASSOCIATION PENSION FUND First Respondent 
 
SOUTHERN LIFE ASSOCIATION                                                   Second Respondent 
                                                                                                                                  
 
   
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 

 
 
1. This is a complaint lodged on 20 October 1999 in terms of section 30A (3) of the 

Pension Funds Act  24 of 1956 (“the Act”). The complaint relates to the set-off and 

deduction of the complainant’s pension withdrawal benefit against an amount by 

which the complainant allegedly defrauded his employer, supposedly in terms of 

section 37D(b)(ii) of the Act.  In essence the complaint alleges maladministration, in 

that the set-off or deduction is contrary to the rules of the fund and the Act. 

 

2. The complainant is Rodney Schneeberger, who was employed by the South African 

Insurance Association (SAIA), from 1 April 1968 until his resignation on 26 May 

1994, the last twenty years as Chief Executive Officer. He was a member of the 

first respondent, the South African Insurance Association Pension Fund for the  
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duration of his employment.  The second respondent is Southern Life Association, 

now Momentum Employee Benefits (Pty) Ltd, administrators of the first respondent. 

 

3. No hearing was held in this matter and in making this determination I have relied on 

the documentary evidence and submissions and on the investigation of the 

complaint by my senior investigator, Sue Myrdal, under my supervision. 

 

4. The act to which the dispute relates, being the set-off of the complainant’s 

withdrawal benefit against the amount he allegedly had defrauded the employer, 

occurred in November 1994, when the administrator forwarded a cheque for the 

balance of the complainant’s withdrawal benefit after tax to the employer, and 

advised the complainant accordingly.  The complaint was only lodged on 25 

October 1999 and therefore does not comply with the time limit for lodging of 

complaints set out in section 30I (1): 

 
The Adjudicator shall not investigate a complaint if the act or omission to which it relates 

occurred more than three years before the date on which the complaint is received by him or 

her in writing. 

 

5. However section 30I (3)  grants me a discretion to condone such non-compliance: 

  
 The Adjudicator may on good cause shown or of his or her own motion- 

 

(a)   either before or after expiry of any period prescribed by this Chapter, extend such    

  period; 

 

(b)      condone non-compliance with any time limit prescribed by this Chapter. 

 

In exercising this discretion I shall take into account such factors as the degree of 

lateness, the explanation therefor, the prospects of success, the importance of the 

case and the existence of good faith endeavours to settle the dispute.  
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6. I note firstly that neither of the  respondents has raised the issue of time limits, and 

there is therefore no objection from them regarding any condonation of late lodging. 

The degree of lateness, approximately two years, is in my view not considerable in 

all the other circumstances.  Although the complainant took no steps to deal directly 

with the pension deduction at the time, it appears that he was not at that stage 

aware of the protection afforded him by section 37D of the Act.  In September 1995 

the complainant was charged in the Johannesburg Regional Court with fraud and 

theft against his employer and for some time the pension issue was subsumed in 

his efforts to defend himself.  After several court appearances over the years the 

case against the complainant  was eventually dismissed on 9 February 2000, 

apparently on the basis of irregularities in the prosecution.  On 19 July 1999  the 

complainant wrote to the Financial Services Board regarding his pension.  

Following an initial investigation by the FSB, he was advised on 11 October 1999 to 

refer the matter to me, which he did on 20 October 1999.   Having examined the 

merits of the case I am convinced that the complainant deserves to succeed, as I 

shall set out below.  In all the circumstances, therefore, I am prepared to condone 

non-compliance with the time limits in this case.   

 

7. The facts of this case are that, on 26 May 1994, the complainant resigned, as he 

puts it, “under duress” after being suspended on 30 March 1994 when allegations 

of fraud and theft against him first surfaced.  On his resignation a withdrawal benefit 

of R95 270,53 became payable to him in terms of rule 5.1: 

 
A member who withdraws from service shall be paid the cash amount specified in the 

schedule 

 

 read with section 8 of the schedule:  

 
  Lump sum benefit on withdrawal 
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  member’s contributions accumulated to 30 April 1984 

  plus 
member’s contributions accumulated after 30 April 1984 to date of withdrawal with 3 percent 

interest compounded annually in arrear. 

 

8. It appears from the response to this complaint by the second respondent (on its 

own behalf and on behalf of the fund) that, as administrators of the fund, they were 

instructed to pay the complainant’s entire cash benefit to the employer, the SAIA.  

This instruction was contained in a letter dated 7 November 1994 from K Nilson, 

Chairman of the SAIA.  It reads as follows: 

 

  “We enclose copies of the following documents: 

 
1. Confirmation signed by Schneeberger and dated 31st December 1993, of his 

indebtedness to the Insurance Association for R75 148,24. 

 
2. First National Bank Premier Credit Card statements dated 27th December 1993, 27th 

January 1994, 24th February 1994 and 28th March 1994 with confirmations of 

indebtedness signed by Schneeberger for R26 561,77. 

   
3. Nedbank Premier Credit Card statements dated 25th January 1994, 25th February 

1994 and 25th March 1994 with confirmations of indebtedness signed by 

Schneeberger for R17 460,00. 

 
4. Nedbank Amex Credit Card statement dated 19th February 1994 with confirmation 

of indebtedness signed by Schneeberger for R5 213,80. 

 
  The total confirmation of the indebtedness signed by Schneeberger is for R124 383,81. 

 
Schneeberger’s admissions are in respect of amounts of money taken by him from the 

Association unlawfully and in circumstances in which his actions amounted to theft, 

dishonesty, fraud or misconduct. 

 

 



 5 
Under the circumstances, we require that any amount due to Schneeberger be paid to us 

as the employer having suffered damage within the meaning of Rule 7.9.1 of the rules of the 

Pension Fund  and Section 37D(b)Iii) of the Pension Funds Act No 24 of 1956. 

 

Please let us have your confirmation as a matter of urgency that no payment will be made to 

Mr Schneeberger. “   
 

9. The second respondent also furnished an extract from the minutes of a trustees 

meeting of 14 November 1994 from which it appears that the trustees agreed to 

submit a withdrawal form to the administrator for processing to release the funds to 

SAIA, as well as a copy of the withdrawal form signed by the employer (but not by 

the complainant) on 14 November 1994 stipulating that the cash benefit was “to be 

paid to SAIA re letter 7/11/94”.  

 

10. Acting on the instructions received, the second respondent paid the amount of 

R60 686,43 (the gross cash benefit less tax of R34 584,10) to the SAIA on 25 

November 1994, and on 28 November 1994 Mr P W Moss, Acting Chief Executive 

of SAIA, wrote to the complainant to advise him in the following terms:  

  
“In terms of rule 7.9.1(2)(c) of the Rules of the South African Insurance Association Pension 

Fund and Section 37D(b)(ii) of the Pension Fund Act No 24 of 1956 the Association is 

entitled to payment of any proceeds due to you by the Pension Fund, at least to the extent 

that you have admitted liability in writing to the Association. 

 
You have admitted, in writing, that you are indebted to the Association in the sum of 

 R124, 383.81. 

 
Under the circumstances, the amount owing to you by the Pension Fund is to be paid 

directly to the Association.” 

 

11. An examination of the documents (see paragraph 8 above) purporting to confirm 

the admission of liability by the complainant to the extent of R124 383,81 reveals  

 



 6 
several flaws in the fund’s and the employer’s position.   

 

12. The first item mentioned consists merely of a two line statement, dated 31 

December 1993, as follows: 

 
“I, R Schneeberger, hereby confirm that I am indebted to the South African Insurance 

Association for an amount of  R75 148,24”. 
 

The complainant has indicated that this was in fact an auditor’s certificate 

confirming his indebtedness in respect of an authorised staff personal loan of 

R75 145,24, which was secured by some seventeen months of leave pay due to 

him.  This has not been controverted by the respondents.  

 

13. The remaining documents consist of credit card statements in the complainant’s 

name.  No explanation is provided as to whether these were company cards or 

cards held in his private capacity.  Possibly they relate to an expense account.  

There are various handwritten notes and marks on the statements.   None of them 

are signed although some of them have an indecipherable scrawl on them which 

may or may not be the initials of the complainant, with no indication of when this 

mark was made.  Various items are starred, with the handwritten notation 

“recoverable from RS”; these notes are obviously not written by the complainant 

himself.  It is impossible to discern any pattern or sensible conclusion as to why 

certain items are marked and others are not.  Furthermore the complainant denies 

having signed any admission of liability other than the auditor’s certificate 

mentioned above.  

 

14. The respondents have essentially claimed that they acted correctly in terms of the 

rules of the fund and section 37D(b)(ii)(aa) of the Act.  Rule 7.9.1(2)(c) referred to 

by Mr Nilson and Mr Moss above mirrors the wording of the Act, which in any event 

takes precedence over the rules.   
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15. Section 37D(b) does protect the employer’s right to recover housing loans 

and compensation for certain losses caused to the employer by the wrongful 

conduct of the member.  This operates as a reasonable balance on the general 

principle of extra protection afforded an individual’s pension benefits  by section 

37A, which provides that a pension benefit may not be reduced in any way other 

than in the limited instances set out in the Act.  The relevant portion of Section 37D 

provides that: 

 
  A registered fund may- 

 

             (a)…. 

           

(b) deduct any amount due by a member to his employer on the date of his        

retirement or on which  he ceases to be a member of the fund, in respect of  

 

            (i)… 

            

(ii) compensation (including any legal costs recoverable from the 

member in a matter  contemplated in subparagraph (bb) in respect 

of any damage caused to the employer by reason of any theft, 

dishonesty, fraud or misconduct by the member, and in respect of    

which - 

       

(aa) the member has in writing admitted liability to the employer; 

or 

(bb)  judgment has been obtained against the member in any 

court, including a magistrate’s court,  

 

from any benefit payable in respect of the member or a beneficiary 

in terms of the rules of the fund, and pay such amount to the 

employer concerned. 
  

16. Therefore before a fund can deduct or withhold a member’s benefit certain  
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conditions must be complied with.  It is clear to me that they have not been 

complied with in this case.   

 

17. It is not necessary for me to comment on the allegations of theft and fraud made by 

the respondents, other than to note that they have not been proved either in a 

criminal or a civil court.  This also excludes clause (bb) above from consideration, 

since no judgment was obtained against the member, leaving us with clause (aa).   

If there were an amount due by the complainant to the employer at the date of his 

resignation in respect of compensation for damage caused to the employer by 

reason of  theft, dishonesty, fraud or misconduct by the complainant, a further 

necessary condition is that there must also be (“and in respect of which”) a written 

admission of liability by the member to the employer specifically acknowledging the 

damage caused and the amount thereof due in compensation.   

 

18. The acknowledgement of debt in respect of the complainant’s personal loan 

obviously does not constitute such an admission of liability for damage caused and 

the deduction of this amount clearly falls outside of the scope of section 37D(b)(ii).  

 

19. Furthermore the incomprehensibly annotated credit card statements do not by any 

stretch of the imagination constitute a written admission of liability by the 

complainant to the employer regarding compensation due by the complainant for 

damage he dishonestly caused to the employer.   

 

20. It follows that, the requirements of the Act not having been met, the deduction or 

withholding of the complainant’s pension withdrawal benefit at the time of his 

resignation was illegal.  

 

21. Accordingly the order of this tribunal is as follows: 

 

 

The first respondent is directed to pay to the complainant the amount of 
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R60 686,43, together with interest from 26 May 1994 to date of payment at the 

rate prescribed by section 2 of the Prescribed Rate of Interest Act, within six weeks 

of the date of this determination. 

 

 

 

DATED at CAPE TOWN on 10th JANUARY 2001 

 

 

..................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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